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INTRODUCTION 


By  Complaint  dated  January  30,  1996,  and  amended  March  21,  2000,  Mini  Chacko 
("Chacko")  alleged  that  the  Corporate  Respondent,  Transpharm  Canada  Inc.  (1005606  Ontario 
Inc.)  operating  as  the  Toronto  Institute  of  Pharmaceutical  Technology  ("TIPT")  and  the  Personal 
Respondents,  Alexander  MacGregor  ("MacGregor")  and  Nneka  Orakwue  MacGregor 
("Orakwue")  discriminated  against  her  in  her  employment  on  the  basis  of  sex  by  terminating  her 
employment  in  July  1995  after  she  advised  them  that  she  was  pregnant.  The  Respondents 
contend  that  Chacko's  employment  was  terminated  for  incompetence.  In  particular,  they  take 
the  position  that  Chacko  lacked  the  self-confidence  and  assertiveness  required  for  the  position  of 
lab  technician,  and  that  she  failed  to  bring  any  enthusiasm  or  initiative  to  the  position. 

By  Complaint  dated  January  26,  1996,  Indar  Maharaj  ("Maharaj")  alleged  that  TIPT, 
MacGregor  and  Orakwue  discriminated  against  him  in  his  employment  by  terminating  that 
employment  in  reprisal  for  his  failure  to  support  their  decision  to  terminate  Chacko,  and  his 
allegation  to  them  that  Chacko's  termination  was  predicated  on  her  pregnancy.  The  Respondents 
deny  Maharaj 's  version  of  his  involvement  with  respect  to  the  issue  of  Chacko's  termination  and 
say  that  he  was  terminated  from  his  position  as  a  lecturer  for  the  following  reasons:  he  would  not 
effectively  convey  the  necessary  information  to  students;  his  lecturing  style  was  patronising, 
arrogant,  indifferent,  confusing  and  reflective  of  poor  content;  and  his  attention  to  his  lectures 
and  the  time  spent  preparing  for  them  was  diverted  or  distracted  as  a  result  of  outside  vocational 
activities  involving  teaching  at  another  institution  and  using  hours  when  he  should  have  been 
performing  services  for  TIPT  to  advance  his  own  illegal  manufacture  of  controlled  substances 
rather  than  teaching. 

The  Ontario  Human  Rights  Commission  ("the  Commission")  referred  both  Complaints  to 
the  Board  of  Inquiry  ("the  Board")  for  hearing  on  or  about  June  9,  2000. 
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DECISION 


The  Board  finds,  on  the  balance  of  probabilities,  that  the  termination  of  Chacko's 
employment  constitutes  unlawful  discrimination  on  the  basis  of  pregnancy,  contrary  to  the  Code. 
The  Board's  remedial  order  with  respect  to  this  complaint  is  set  out  below. 

The  complainant  Maharaj  and  the  Commission  have  failed  to  satisfy  the  Board,  on  a 
balance  of  probabilities,  that  Maharaj  was  terminated  in  reprisal  for  his  failure  to  support  the 
termination  of  Chacko  and  for  alleging  that  that  termination  was  related  to  her  pregnancy. 
Accordingly,  his  complaint  is  dismissed. 

FACTS 

The  Witnesses 

The  Commission  proffered  testimony  from  the  following  witnesses:  Chacko;  Sasi 
Chacko;  Maharaj;  Kyle  Bouchard;  Sampson  Lee;  Mansoor  Ali;  Bruce  Johnson;  Rama  Sutrala; 
Syed  Kamal;  Joseph  Faria;  Ching  Yee  Lo;  Luz  Bumal;  and  Jacqueline  Myrie.  The  Respondents 
proffered  evidence  from  the  following  witnesses:  MacGregor;  Peter  Lee;  William  Cofmi;  Jim 
Retsinas;  Natalie  Kurylo;  Donna  Affainie;  John  Delcore;  George  Grant;  and  Orakwue.  Both 
Ching  Yee  Lo  and  George  Grant  were  qualified  as  expert  witnesses  to  comment  on  the  quality  of 
a  video-taped  lecture  delivered  by  Maharaj. 

Although  the  legal  issues  raised  by  these  complaints  are  not  novel  or  complex,  and  do  not 
require  any  particularly  sophisticated  analysis  of  the  provisions  of  the  Code,  the  litigation  of  this 
case  nevertheless  required  twenty-two  days  of  hearing  on  the  merits,  followed  by  an  exchange  of 
written  submissions.  The  Board  has  already  noted  that  it  heard  evidence  from  twenty-two 
witnesses.  In  the  Board's  view,  the  prolonged  nature  of  the  litigation  of  these  very  simple 
complaints  is  attributable  to  a  number  of  factors:  the  web  of  other  litigation  in  which  these 
parties  are  or  have  been  involved  (at  least  five  other  proceedings  were  alluded  to  in  the  course  of 
testimony);  the  readiness  of  MacGregor  and  Orakwue  to  allege  unlawful  or  fraudulent  behaviour 
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on  the  part  of  the  complainants;  the  readiness  of  Maharaj  to  make  similar  allegations  against  the 
respondents;  the  repeated  attempts  to  transform  this  hearing  into  an  adjudication  of  the  general 
good  character  and  credibility  of  the  complainants  and  respondents  by  inquiring  into  collateral 
issues;  the  fact  that  none  of  the  witnesses  were  entirely  disinterested,  objective  or  wholly 
credible;  the  parties'  rejection  of  the  Board's  suggestion  that  the  complaints  be  heard  serially, 
rather  than  in  combination,  with  Chacko's  complaint  to  be  heard  and  decided  first,  since  the 
success  of  the  Maharaj  complaint  appeared  to  be  largely  contingent  upon  it. 

In  more  than  ten  years  of  full-time  adjudication,  I  have  never  experienced  a  hearing 
which  involved  such  blatant  prevarication  (and  document  fabrication)  on  the  part  of  key  parties 
and  witnesses.  Both  Maharaj  and  MacGregor  repeatedly  offered  testimony  that  flatly 
contradicted  statements  they  had  previously  made  under  oath  in  the  course  of  their  examinations 
for  discovery  in  Maharaj 's  civil  action  for  wrongful  dismissal.  In  addition,  as  noted  below,  the 
Board  has  concluded  that  Maharaj  fabricated  at  least  two  pieces  of  documentary  evidence  that  he 
filed  with  the  Board.  When  MacGregor  was  confronted  with  documentary  evidence 
contradicting  his  testimony  in  this  proceeding,  he  proceeded  to  accuse  Commission  counsel  of 
fabricating  a  corporate  search  retrieved  from  the  Companies'  Branch  of  the  Ministry  of 
Consumer  and  Business  Services,  and  alleged  that  the  transcript  of  his  examination  for  discovery 
was  incomplete,  inaccurate,  or  had  been  tampered  with. 

In  making  the  findings  and  reaching  the  conclusions  set  forth  in  this  decision,  the  Board 
has  duly  considered  all  of  the  oral  and  documentary  evidence,  the  submissions  of  counsel,  and 
the  usual  factors  germane  to  assessing  evidentiary  credibility  and  reliability,  including  the 
firmness  and  clarity  of  the  witnesses'  respective  memories,  their  ability  to  resist  the  influence  of 
self-interest  when  giving  their  version  of  events,  the  internal  and  external  consistency  of  their 
evidence,  and  their  demeanour  while  testifying.  The  Board  has  also  assessed  what  is  most 
probable  in  the  circumstances  of  the  case,  and  considered  the  inferences,  which  may  reasonably 
be  drawn  from  the  totality  of  the  evidence.  For  the  reasons  alluded  to  above,  this  task  has  been 
particularly  difficult  and  time-consuming  in  this  hearing. 

The  Board  notes  that  Maharaj  in  his  testimony  pleaded  the  protection  of  both  the  Canada 
Evidence  Act  and  the  Ontario  Evidence  Act. 
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The  following  collateral  issues  raised  by  the  parties,  and  pursued  by  them  with  some 
vigour,  are  ones  the  Board  has  not  seen  fit  to  address  in  this  decision  on  the  grounds  that  they  are 
devoid  of  any  probative  value  with  respect  to  the  matters  at  issue  in  these  complaints: 

•  Whether  MacGregor  misrepresented  his  own  academic  qualifications,  or 
those  of  other  TIPT  staff; 

•  The  quality  of  TIPT's  facilities  and  the  instruction  offered  by  its  teaching 
faculty; 

•  Whether  Chacko  improperly  obtained  government  funding  to  defray  her 
TIPT  tuition  expenses  on  the  basis  of  misleading  statements;  and 

•  Whether  Maharaj  in  fact  engaged  in  the  "illegal  manufacture  of  controlled 
substances". 

TIPT 

TEPT  is  a  private  vocational  institute  offering  programs  in  the  manufacturing  of 
pharmaceutical  products  (pills,  capsules  etc.),  and  in  quality  control  testing  and  procedures  in 
relation  to  such  manufacture.  It  accepted  its  first  students  in  November  1993.  MacGregor  and 
Orakwue  are  married  to  each  other  and  both  are  lecturing  faculty  at  TIPT.  In  addition,  each 
testified  that,  together,  they  constitute  the  management  of  TIPT,  notwithstanding  only 
MacGregor  is  a  listed  director  or  officer  on  the  corporation  search  retrieved  from  the  Ministry  of 
Consumer  and  Business  Services. 

During  the  time  relevant  to  these  proceedings,  TIPT  operated  out  of  two  municipal 
addresses:  the  administration  office  and  classrooms  were  located  at  55  Town  Centre  Court, 
Scarborough  (referred  to  as  the  "School");  and  the  manufacturing  lab  (referred  to  as  the  "Pilot 
Plant")  was  located  at  868  Progress  Avenue,  Scarborough.  The  two  locations  are  approximately 
two  kilometres  apart. 

TEPT  intended  to  commence  offering  classes  on  October  18,  1993,  but  this  start  date  was 
postponed.  Classes  actually  started  on  November  1,  1993.  Some  staff  members  performed 
duties  for  TIPT  prior  to  the  above  dates.  There  was  a  significant  dispute,  for  example,  between 
Maharaj  and  MacGregor  with  respect  to  when  the  former  commenced  his  employment.  The 
Board  will  comment  on  this  dispute  below.   TEPT  first  offered  instruction  in  pharmaceutical 
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manufacturing.  This  program  was  divided  into  a  number  of  modules.  The  first  group  of  students 
started  with  the  initial  module,  and  when  they  had  completed  that,  some  of  them  went  on  to  enrol 
in  a  second  module,  while  a  new  group  of  students  became  enrolled  in  the  initial  module.  Thus, 
at  the  completion  of  each  academic  session,  TIPT  was  in  a  position  to  add  a  new  module  and 
enrol  a  new  group  of  students.  At  some  point  in  1994,  TIPT  began  offering  a  quality  assurance 
technician  program,  which  was  also  structured  in  terms  of  modules.  During  the  time  period 
covered  by  these  complaints,  the  size  of  the  student  body  overall  steadily  increased. 

Many  of  TIPT's  students  came  to  be  enrolled  there  as  a  result  of  government-sponsored 
training  initiatives,  in  which  persons  in  receipt  of  social  benefits  (welfare,  employment 
insurance)  continued  to  receive  those  benefits  while  enrolled  in  the  TIPT  program,  and  the 
government  picked  up  the  cost  of  the  tuition. 

Chacko 

Chacko  was  among  the  first  students  accepted  into  TIPT's  manufacturing  program.  She 
completed  some  but  not  all  of  the  modules  comprising  the  full  program.  Chacko  first  applied  for 
a  position  as  a  lab  technician  with  TIPT  in  September  1994.  Another  candidate,  Manoj  Bisnath, 
was  hired  at  that  time,  but  when  he  left  TIPT  in  early  1995,  Chacko  obtained  the  position 
effective  February  6,  1995. 

By  "Letter  of  Appointment"  dated  February  3,  1995,  TIPT  formally  offered  Chacko  the 

position.  The  Letter  of  Appointment  set  out  her  salary  ($22,  500.00  annually)  and  her  hours  of 

work.  Additionally,  it  noted  that  her  employment  would  be  subject  to  a  period  of  probation: 

You  will  be  required  to  commence  this  position  on  Monday  [sic]  6,  1995,  with  an 
initial  three  months  probationary  period.  The  institute  will  monitor  your 
performance  to  determine  your  suitability  for  the  position,  before  offering  you  a 
permanent  role. 

The  Letter  of  Appointment  enumerated  Chacko's  duties  as  follows: 
Your  duties  and  responsibilities  includes  [sic]  but  are  not  restricted  to: 
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*  Supervising  the  Pilot  manufacturing  and  Laboratory  facilities  and  students  in 
attendance 

*  Conduct  manufacturing  of  all  pharmaceutical  dosage  form  [sic] 

*  Set  up  experiments  for  students 

*  Validation  of  equipment  and  instruments,  as  well  as  [sic] 

*  Conduct  chemical  in-process  testing, 

*  Compile  data 

*  Implement  SOP  [standard  operating  procedures]  for  pilot  plant 

*  Provide  basic  lab  instruction 

*  Co-ordinate  the  practical  assignments 

*  Act  as  Support  for  lecturers  during  students  [sic]  practical  assignments  and 
examinations 

*  Liaise  with  Administration  to  ensure  that  lab  supplies  are  replenished  in  a 
timely  manner 

*  Ensure  that  the  Institutes  [sic]  corporate  goals  are  met  and  implemented. 

Chacko  testified  with  respect  to  her  actual  duties  performed.  She  stated  that  her  duties  in 
the  Pilot  Plant  involved  handing  out  equipment  and  materials  at  the  beginning  of  laboratory 
assignments  and  collecting  those  items  at  their  conclusion.  She  also  claimed  to  have  spent  a 
considerable  amount  of  time  tidying  and  cleaning  up  the  Pilot  Plant.  With  respect  to  the  School, 
Chacko  testified  that  she  filled  in  for  reception  and  assisted  with  other  administrative  duties  at 
that  location  throughout  her  employment  with  TIPT.  She  further  testified  that  she  obtained 
instructions  from  MacGregor  in  person  pertaining  to  the  ordering  of  materials  and  supplies,  and 
that  his  duties  kept  him  at  the  School  the  majority  of  the  time.  According  to  Chacko,  on  any 
given  day,  she  might  be  required  to  travel  between  the  School  and  the  Pilot  Plant  several  times. 

By  contrast,  the  Personal  Respondents  maintained  that  none  of  Chacko's  duties  required 
her  to  perform  administrative  duties  at  the  School,  although  she  may  have  attended  at  the  School 
from  time  to  time,  and  may  have  performed  duties  in  the  Quality  Control  ("QC")  lab  which  was 
located  there.  According  to  the  testimony  in  chief  of  MacGregor  and  Orakwue,  Chacko  only 
worked  in  administration  at  the  School  during  the  last  one  and  one-half  weeks  of  her 
employment  after  they  became  concerned  that  exposure  to  the  chemicals  used  in  the  Pilot  Plant 
might  endanger  her  fetus.  This  evidence  was  corroborated  by  Donna  Affainie,  who  performed 
administrative  functions  in  the  School  at  the  time  of  Chacko's  employment  and  who  continued  to 
do  so  at  the  time  of  this  hearing.  Affainie  also  enjoys  a  social  and  extended  familial  relationship 
with  MacGregor  and  Orakwue. 
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The  Board  prefers  the  evidence  of  Chacko.  Her  contemporaneous  diary  entries 
corroborated  her  testimony  that  she  travelled  from  School  to  Pilot  Plant  on  an  almost  daily  basis 
throughout  her  employment,  and  reference  various  tasks  that  even  Orakwue  in  cross-examination 
conceded  could  only  be  described  as  administrative  in  nature,  and  could  only  have  been 
performed  at  the  School.  The  Board  is  satisfied  that  Chacko  had  no  opportunity  to  alter  the  diary 
entries,  as  Orakwue  acknowledged  that  she  left  the  diary  at  TIPT  when  her  employment  was 
terminated,  and  that  the  Respondents  furnished  the  diary  to  the  Commission  during  the  course  of 
its  investigation  into  Chacko 's  complaint. 

Chacko  found  out  that  she  was  pregnant  on  or  about  June  13,  1995  when  she  attended  at 
her  physician.  According  to  her  Complaint  and  her  testimony  before  the  Board,  she  so  advised 
Orakwue  on  June  29,  1995.  A  number  of  other  former  staff  members  testified  that  Chacko  told 
them  she  was  pregnant  before  telling  Orakwue,  and  the  evidence  of  MacGregor  and  Orakwue 
also  appeared  to  accept  the  proposition  that  TIPT  management  found  out  about  the  pregnancy 
after  some  staff  members  did.  Indeed,  in  his  examination  for  discovery  in  Maharaj's  civil  action, 
MacGregor  stated  that  he  had  not  been  aware  of  Chacko 's  pregnancy  until  after  she  had  been 
terminated,  although  he  offered  contradictory  evidence  in  this  proceeding,  indicating  that  he  had 
heard  of  the  pregnancy  from  others,  but  not  from  Chacko  herself,  and  consequently  did  not  know 
whether  she  was  pregnant  or  not.  He  had  some  difficulty  explaining  why  he  would  go  to  the 
trouble  of  accommodating  an  employee  who  might  not  be  pregnant  by  transferring  her  out  of  the 
Pilot  Plant.  Orakwue  testified  that  she  heard  about  Chacko 's  pregnancy  directly  from  Chacko  in 
a  conversation  that  occurred  during  the  first  two  weeks  of  June,  1995.  In  all  of  the 
circumstances,  it  appears  to  the  Board  that  Orakwue  must  be  mistaken  in  her  recollection  of 
when  this  conversation  occurred,  and  that  Chacko' s  identification  of  the  date  in  question  is  likely 
more  accurate.  The  Board  also  concludes  that  both  MacGregor  and  Orakwue  knew  that  Chacko 
was  pregnant  at  the  time  that  they  scheduled  her  review. 

Chacko  was  the  first  woman  to  become  pregnant  while  in  the  employ  of  TIPT. 
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Maharaj  testified  that  MacGregor  spoke  to  him  in  the  corridors  at  TIPT  between  classes 
on  June  30,  1995,  and  told  him  that  Orakwue  had  informed  him  that  Chacko  was  pregnant,  and 
that  although  he  "didn't  like  to  discriminate",  he  might  "have  to  let  her  go".  Maharaj  recorded 
this  statement  in  his  diary.  In  fact,  he  recorded  it  in  his  diary  twice,  once  under  the  date  June  30, 
1995,  and  once  under  the  date  July  7,  1995.  Maharaj's  explanation  was  that  two  pages  of  his 
diary  stuck  together,  and  what  he  intended  to  enter  on  June  30,  1995  was  erroneously  entered  on 
July  7,  1995.  Maharaj  was  adamant  in  his  examination  in  chief  that  this  conversation  occurred 
between  classes.  The  Board  has  no  doubt  that  this  evidence  is  a  complete  fabrication.  In  the  first 
place,  the  TIPT  teaching  schedule  reveals  that  there  were  no  classes  scheduled  on  June  30,  1995. 
In  the  second  place,  the  entry  on  July  7,  1995  follows  a  number  of  other  entries  about  Maharaj's 
lectures  for  that  day.  TIPT's  practice  with  respect  to  the  scheduling  of  lecture  assignments  was 
such  that  Maharaj  would  not  necessarily  have  known  on  June  30,  1995  what  he  would  be 
teaching  on  July  7,  1995.  In  any  event,  his  notation  for  one  class  reads  "ended  lecture  on  creams 
and  ointments",  leading  the  Board  to  conclude  the  remarks  attributed  to  MacGregor  were  entered 
at  some  point  subsequent  to  July  7,  1995  (and  subsequent  to  June  30,  1995).  The  Board  notes 
that  Maharaj  had  previously  been  questioned  about  the  manner  in  which  he  made  diary  entries 
and  he  testified  that  they  were  made  more  or  less  contemporaneously  (within  a  week  of  the 
events  recorded)  and  that  his  practice  was  to  commence  writing  at  the  head  of  the  space  devoted 
to  any  particular  day. 


On  or  about  July  5,  1995,  Chacko  was  advised  that  she  would  be  receiving  her 
performance  review  on  Friday  July  7,  1995.  There  was  no  dispute  that  the  review  took  place  on 
that  day,  commencing  at  about  2:30  p.m.,  and  that  it  was  attended  by  Chacko,  MacGregor  and 
Orakwue,  and  involved  lengthy  discussion  of  a  three-page  document  dated  July  7,  1995  and 
headed  "Probationary  Review".  Chacko  and  Maharaj  maintained  that  the  latter  was  in 
attendance  throughout  the  review,  while  the  Personal  Respondents  insisted  that  he  only  "popped 
in  for  five  or  ten  minutes"  at  the  conclusion  of  the  review.  This  dispute  was  closely  tied  to  one 
about  the  provenance  of  the  copy  of  the  Probationary  Review  filed  with  the  Board.  The  Personal 
Respondents  also  maintained  that  Kyle  Bouchard,  another  TIPT  instructor,  had  "popped  his  head 
in"  as  well.  Both  Chacko  and  Maharaj  denied  that  this  occurred.  Bouchard  could  not  recall 
having  done  so,  but  he  conceded  that  it  was  possible. 
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"Probationary  Review"  is  a  typed  document,  which  Orakwue  testified  that  she  prepared. 
Under  the  title  of  the  document  the  words  "cc.  Alex,  Mini"  are  typed.  In  the  course  of  Chacko's 
testimony,  a  copy  of  this  document  was  filed  with  the  Board.  It  showed  the  name  "Indar"  in 
handwriting  after  "cc.  Alex,  Mini".  It  was  not  disputed  before  the  Board  that  the  handwriting  in 
question  was  Orakwue' s. 

Chacko  identified  the  filed  copy  of  Probationary  Review  as  being  a  photocopy  of  the  one 
that  she  received  at  the  commencement  of  the  meeting  on  July  7,  1995.  She  also  testified  that 
she  took  notes  during  the  course  of  the  meeting  and  wrote  them  in  the  margins  of  the  document. 
These  notes  were  apparent  on  the  photocopy. 

Orakwue  insisted  in  her  evidence  that  she  had  written  "Indar"  on  her  personal  copy  of  the 
document  only,  and  that  she  had  done  so  at  the  point  that  Maharaj  had  entered  the  meeting.  As 
noted  above,  Orakwue  maintained  that  Maharaj  did  not  attend  until  the  meeting  had  almost 
concluded,  and  that  he  did  so  then  for  only  a  short  time.  Orakwue  further  testified  that  Chacko 
was  provided  with  Probationary  Review  printed  on  embossed  TIPT  letterhead.  Orakwue 
suggested  that  Chacko  had  somehow  obtained  Orakwue' s  copy  of  Probationary  Review 
subsequent  to  the  meeting  and  had  photocopied  it  to  substantiate  her  claim  that  Maharaj  had  been 
in  attendance  the  whole  time.  None  of  these  assertions  were  put  specifically  to  Chacko  in  the 
course  of  her  cross-examination,  notwithstanding  Orakwue  had  been  in  attendance  and 
apparently  involved  in  the  instruction  of  counsel  throughout  the  hearing. 

In  the  course  of  the  Commission's  cross-examination  of  Orakwue,  the  Commission 
produced  the  original  "Probationary  Review"  bearing  Chacko's  handwritten  marginalia  in  blue 
ink,  and  still  showing  "Indar"  in  Orakwue 's  handwriting.  The  document  was  not  printed  on 
original  TIPT  letterhead.  On  this  document  the  word  "Mini"  had  also  been  highlighted. 
Furthermore,  the  back  of  the  third  page  bore  a  small  drawing  in  pencil.  The  drawing  resembled 
the  following: 
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MODEL  #  

ELECTRICAL 

-  voltage 

-  amperage 
-HP  1.8  hp. 


The  Commission  called  Chacko  to  offer  reply  evidence  with  respect  to  the  document  that 
she  claimed  to  be  her  original  copy  of  the  Probationary  Review.  Her  evidence  was  that  both 
"Indar"  and  the  highlighting  appeared  on  the  document  when  she  received  it,  and  that  she  was 
not  provided  with  the  document  printed  on  embossed  TLPT  letterhead.  With  respect  to  the 
drawing,  Chacko  testified  that  it  had  been  made  by  Bouchard,  who  had  asked  her  to  note  the 
electrical  requirements  of  the  machinery  in  the  Pilot  Plant,  and  had  drawn  this  diagram  to  assist 
her  in  locating  the  relevant  information.  Chacko  testified  that  Bouchard  had  asked  her  to  do  this 
on  the  Monday  following  her  review,  and  that  because  she  had  the  Probationary  Review  in  her 
pocket,  he  drew  the  diagram  on  the  back  of  that.  Her  diary  entries  immediately  following  the 
one  headed  "Review  -  July  7,  1995"  appear  to  set  out  information  pertaining  to  the  electrical 
requirements  of  various  machines  used  in  the  coating,  blending  and  encapsulation  of 
pharmaceutical  products.  After  these  entries,  the  date  "July  10,  1995"  appears,  followed  by  a 
narrative  description  of  her  activities  that  day: 

-  Reached  the  school  at  8:30  a.m. 

-  Cleaned  up  the  QC  lab. 

-  Started  making  an  Index  for  the  Batch  folders  in  the  computer. 

-  Went  to  the  lab  as  per  Kyle's  request  to  check  the  electrical  requirements  of  the 
machines.  Called  Kyle  and  gave  the  info. 

-  Came  back  from  the  lab. 

-  Monitored  the  front  desk. 

While  Chacko  agreed  with  the  suggestion  of  the  Respondents'  counsel  that  the 
information  about  the  machines  was  recorded  in  her  diary  prior  to  her  recording  of  the  request 
for  that  information,  she  nevertheless  maintained  that  both  sets  of  entries  were  made  on  the  same 
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day.  Bouchard  identified  the  diagram  on  Chacko's  Probationary  Review  as  having  been  made 
by  him.  Although  he  had  no  specific  recollection  of  having  asked  Chacko  to  collect  that 
information,  he  agreed  that  it  was  a  request  he  might  have  made,  and  that  he  certainly  would  not 
have  made  it  of  her  after  she  had  left  TIPT. 

Having  regard  to  all  of  the  foregoing,  the  Board  finds  that  Chacko's  evidence  with 
respect  to  the  provenance  of  the  Probationary  Review  filed  with  the  Board  is  preferable  to  that  of 
Orakwue.  It  is  internally  consistent  and  corroborated  by  the  evidence  of  Bouchard.  As  a 
consequence,  the  Board  finds  that  "Indar"  was  written  on  the  copy  of  the  document  provided  to 
Chacko  at  the  outset  of  the  review.  This  finding  further  supports  a  finding  that  Maharaj  was  in 
attendance  and  participated  throughout  (or  at  least  during  a  significant  portion  of)  the  review, 
and  the  Board  so  finds. 

A  review  of  the  typed  contents  of  the  Probationary  Review  indicates  that  it  sets  out 
Chacko's  job  duties  and  responsibilities  more  or  less  as  they  appeared  in  her  Letter  of 
Appointment.  The  Probationary  Review  further  identifies  the  purposes  of  the  meeting  as  being: 

1.  To  evaluate  Mini's  performance  since  she  was  employed. 

2.  To  provide  a  true  and  accurate  analysis  of  her  personality  and  determine  how 
such  character  traits  reflects  [sic]  the  Institutes  [sic]  Corporate  ideals  &  goals 

3.  To  determine  whether  she  has  carried  out  her  duties  and  responsibilities  in  the 
appropriate  manner 

4.  To  determine  whether  such  performance  is  suitable  for  a  permanent  position 
being  offered 

The  Probationary  Review  then  proceeds  to  evaluate  Chacko  under  the  following 
headings:  Appearance;  Motivation;  Follow-Through;  Interaction  with  Students  and  Staff; 
Responsibilities;  and  Time-Keeping.  To  summarize,  Chacko  is  criticized  for  not  wearing  a  lab 
coat  at  the  School;  for  lacking  enthusiasm  and  confidence;  for  not  seeking  out  work  when  she 
would  otherwise  be  idle;  and  for  leaving  promptly  at  quitting  time  "even  though  there  may  be 
tasks  to  be  completed".  The  only  reference  to  her  technical  skills  in  the  Pilot  Plant  appears  under 
"Responsibilities".  This  entry  chronicles  that  employees  were  asked  to  identify  areas  of 
weakness  in  their  job  description,  and  that  Chacko  identified  three  areas  that  she  wished 
MacGregor  to  assist  her  with,  and  continues  "I  had  to  point  out  the  fact  that  as  far  as  the  Institute 
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is  concerned,  she  has  the  skills  as  identified;  if,  as  it  appears  she  does  not,  then  she  was 
responsible  for  requesting  it." 

Under  the  heading  "Overall  View",  the  Probationary  Review  concludes: 

Mini  has  not  really  made  as  much  impact  as  was  expected  of  her  at  the  initial 
stages.  Many  of  the  problem  areas  encountered  to  date  were  discussed  thoroughly 
with  her  at  her  initial  interview,  and  she  intimated  that  she  had  the  willingness  and 
the  drive  to  take  on  the  challenges  and  demands  that  the  position  demanded. 
However,  I  truly  believe  that  she  is  not  suited  to  this  particular  position.  The 
Institute  has  three  options: 

a)  Retain  her  in  this  current  position  for  a  further  three  months  and  closely 
monitor  her  performance  for  signs  of  improvement 

b)  Offer  her  an  alternative  position,  if  one  becomes  available 

c)  Terminate  her  employment  for  unsatisfactory  performance  during  her 
probationary  period. 

I  suggest  the  latter  two  options  of  suspending  her  employment  until  such  time  as  a 
position  becomes  available  that  Mini  can  really  do. 

All  who  attended  the  review  testified  that  Orakwue  took  the  lead  in  going  through  the 
contents  of  the  Probationary  Review.  Both  Chacko  and  Orakwue  recalled  that  MacGregor  had 
very  little  to  say,  and  this  was  not  disputed  by  MacGregor  or  Maharaj.  Unfortunately,  this  is  the 
full  extent  of  the  participants'  agreement  with  respect  to  the  matters  discussed  at  the  review. 
Chacko  recalled  that  Maharaj  said  very  some  positive  things  about  her  work,  and  Maharaj 's 
testimony  was  similar.  Orakwue  and  MacGregor,  on  the  other  hand,  indicated  that  Maharaj  said 
very  little,  and  that  what  he  did  say  was  negative.  Chacko  and  Maharaj  also  testified  that 
Chacko 's  pregnancy  was  discussed  at  the  review,  as  was  the  proposal  to  implement  a  day  care  at 
TLPT,  but  they  did  not  suggest  that  Maharaj  made  any  comments  during  the  course  of  the  review 
linking  Chacko 's  negative  evaluation  to  her  pregnancy.  Orakwue  and  MacGregor  denied  that  any 
of  these  matters  were  discussed.  Maharaj  filed  with  the  Board  a  document  which  he  said  was  his 
copy  of  the  Probationary  Review.  At  the  end  of  this  document  he  has  handwritten  several 
positive  comments  about  Mini's  performance,  along  with  the  following,  "Mini's  only  crime  is 
getting  pregnant".  Maharaj  claimed  that  he  wrote  this  on  the  document  during  the  review,  and 
then  left  the  room  briefly  at  the  end  of  the  review  to  photocopy  the  document  and  provide  it  to 
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Orakwue.  He  also  testified  that  the  positive  comments  reflected  what  he  had  said  during  the 
review  itself,  but  that  he  had  been  afraid  to  utter  his  thoughts  with  respect  to  the  connection 
between  Chacko's  pregnancy  and  her  review,  for  fear  that  they  would  not  be  well  received  by 
management. 

For  several  reasons,  the  Board  finds  it  more  likely  than  not  that  Maharaj  did  not  say  a 
great  deal  during  the  course  of  Chacko's  review.  In  the  first  place,  the  Board  notes  that  Maharaj 
asserted  in  his  evidence  in  chief  that  he  knew  Chacko  as  a  former  student  and  knew  she  had  been 
hired  by  TIPT  as  a  lab  assistant,  "but  as  to  her  exact  duties  after  hiring  I  couldn't  tell  you".  This 
statement  suggests  such  little  knowledge  of  her  duties,  responsibilities  and  performance  as  to 
make  him  unlikely  to  have  participated  in  any  extensive  or  meaningful  way.  Secondly,  the 
Board  notes  that  Chacko's  marginalia  on  the  Probationary  Review  appear  to  reference  verbal 
comments  uttered  during  the  review,  but  nowhere  is  there  any  reference  to  the  comments 
Maharaj  claims  to  have  made.  For  similar  reasons,  it  is  in  the  Board's  view  improbable  that 
Chacko's  pregnancy  was  discussed  at  all  during  the  review,  let  alone  that  it  was,  as  Maharaj 
indicated,  the  chief  topic  of  discussion.  The  Board  notes  that  Chacko's  marginalia  on  the 
Probationary  Review  do  not  reference  such  comments,  nor  do  the  notes  that  she  prepared  over 
the  following  weekend  to  rebut  the  matters  itemized  in  the  Probationary  Review.  As  well,  the 
Commission  prompted  Chacko's  husband  several  times  during  his  examination  before  he  could 
recall  that  one  of  the  reasons  Chacko  was  upset  about  the  review  was  because  she  attributed  its 
timing  and  her  negative  evaluation  to  the  fact  of  her  pregnancy. 

With  respect  to  Maharaj 's  written  statement  that  "Mini's  only  crime  is  getting  pregnant", 
the  Board  finds  it  most  probable  that  this  statement  was  not  written  on  the  document  and 
provided  to  Orakwue  contemporaneously  with  the  review,  but  was  instead  placed  on  the 
document  subsequent  to  the  filing  of  this  complaint.  It  simply  makes  no  sense  that  a  person  in 
Maharaj 's  situation  would  be  afraid  to  utter  a  remark  for  fear  of  how  it  might  be  received  by 
management,  but  would  have  no  compunction  about  reducing  it  to  writing  and  communicating  it 
in  that  fashion.  Furthermore,  the  civil  action  for  wrongful  dismissal  that  Maharaj  commenced 
against  TIPT  on  December  4,  1995  (prior  to  the  filing  of  his  complaint  herein)  contains  no 
allegations  linking  his  termination  to  his  support  of  Chacko,  or  her  right  to  be  free  from 
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discrimination  on  the  basis  of  pregnancy.  Those  allegations  were  contained  in  an  amended 
Statement  of  Claim  issued  in  November  1996. 

The  fact  that  the  Board  has  rejected  as  incredible  the  assertions  that  MacGregor 
announced  his  intention  to  terminate  Chacko  because  of  her  pregnancy  in  a  conversation  in  the 
corridors  of  TIPT,  or  that  similar  remarks  were  made  by  MacGregor  and/or  Orakwue  during  the 
course  of  the  review  does  not  lead  ineluctably  to  the  conclusion  that  Chacko 's  complaint  is 
unfounded.  In  the  Board's  experience,  respondents  rarely  announce  an  intention  to  discriminate, 
and  the  Board  must  frequently  infer  from  all  of  the  surrounding  circumstances  whether  a 
complainant  has  received  particular  treatment  "because  of  a  prohibited  ground  of 
discrimination.  The  Board  turns  now  to  examine  the  circumstances  surrounding  Chacko 's 
termination  in  an  effort  to  determining  whether  the  decision  to  terminate  her  was  untainted  by 
any  consideration  of  her  pregnancy. 

Orakwue  and  MacGregor  were  questioned  about  the  timing  of  Chacko 's  review.  They 
characterized  it  as  a  probationary  review,  but  acknowledged  that  it  occurred  some  two  months 
later  than  it  should  have  according  to  the  timelines  set  out  in  her  Letter  of  Appointment.  Their 
explanation  for  the  delay  was  twofold:  TIPT  was  habitually  tardy  in  completing  probationary 
reviews  for  its  employees;  and  MacGregor  and  Orakwue  were  particularly  busy  around  the  time 
that  Chacko 's  review  should  have  occurred  on  or  about  May  6,  1995.  On  cross-examination  of 
Orakwue,  however,  it  was  established  that  Orakwue  and  MacGregor  had  an  exceptionally  light 
lecturing  load  during  the  last  two  weeks  of  May,  1995,  and  there  was  no  testimony  offered  of 
any  other  extraordinarily  pressing  obligations  on  them  at  this  time.  Furthermore,  it  appeared  that 
TEPT  employees  who  performed  successfully  were  not  subjected  to  probationary  reviews  at  all, 
but  that  the  one  employee  who  was  known  to  have  faltered  was  promptly  reviewed.  That 
employee  was  Maharaj.  The  Board  does  not  find  the  explanations  offered  by  MacGregor  and 
Orakwue  with  respect  to  the  timing  of  Chacko' s  review  to  be  credible.  That  it  was  scheduled  so 
closely  after  she  informed  Orakwue  of  her  pregnancy  strongly  suggests  that  the  two  were  related, 
and  places  on  the  respondents  the  evidentiary  onus  of  proffering  to  the  Board  a  rationale  for  that 
termination  that  is  untainted  by  any  consideration  of  her  pregnancy. 
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The  content  of  the  Probationary  Review  itself  does  not  support  the  respondents'  assertion 
that  it  constituted  a  bona  fide  evaluation  of  the  duties  Chacko  actually  performed  and  was 
untainted  by  considerations  of  her  pregnancy.  On  its  face,  the  review  evaluates  Chacko 's 
personality  more  than  her  performance.  Even  when  it  addresses  performance  issues,  the  duties 
evaluated  appear  to  be  largely  administrative,  notwithstanding  those  were  not  the  principal  duties 
for  which  she  was  hired,  and  notwithstanding  the  repeated  assertions  of  MacGregor  and 
Orakwue  that  she  only  performed  such  duties  during  the  last  week  and  one  half  of  her 
employment  (which  evidence  the  Board  has  previously  rejected).  Although  Chacko,  Orakwue 
and  MacGregor  all  agreed  that  MacGregor  was  responsible  for  supervising  Chacko,  Orakwue 
took  the  lead  in  preparing  the  Probationary  Review  and  in  going  through  it.  Furthermore,  the 
performance  deficiencies  noted  in  the  Probationary  Review  are  not  supported  by  any 
documented  warnings,  complaints,  or  previous  attempts  to  constructively  address  her  alleged 
performance  issues.  Once  again,  this  is  in  marked  contrast  to  the  circumstances  surrounding  the 
probationary  review  of  Maharaj,  dealt  with  in  greater  detail  below. 

The  status  of  Chacko 's  employment  immediately  following  the  review  appears  to  be 
unclear.  The  Probationary  Review  identifies  three  possible  outcomes:  an  additional  probationary 
period;  an  alternative  position;  or  termination.  Following  the  review,  at  Orakwue' s  invitation, 
Chacko  prepared  comments  to  rebut  its  contents  over  the  weekend  and  attended  at  work  on 
Monday,  July  10,  1995,  prepared  to  discuss  them  with  Orakwue.  Chacko's  testimony  was  that 
Orakwue  was  on  vacation  that  week,  so  she  did  not  have  an  opportunity  to  discuss  them. 
Although  Orakwue  denied  being  on  vacation,  the  TIPT  teaching  schedule  for  the  week  of  July 
10,  1995  indicates  that  she  was  indeed  on  vacation.  In  any  event,  Chacko  became  ill  on  July  11, 
1995,  called  in  sick  for  the  balance  of  the  week  and  was  hospitalized  for  a  period  of  time. 
Although  Chacko's  testimony  that  she  called  in  sick  was  not  specifically  disputed  by  any  of  the 
TIPT  witnesses,  Orakwue  indicated  that  she  had  not  been  aware  of  the  hospitalization  until  this 
hearing.  Orakwue  appeared  to  take  the  position  in  her  testimony  that  Chacko's  employment  was 
terminated  on  July  7,  1995,  although  this  is  inconsistent  with  the  letter  TIPT  sent  to  her  dated 
July  14,  1995  and  purporting  to  terminate  her  as  of  that  date. 
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Regardless  of  when  the  termination  became  effective,  there  appeared  to  be  little  doubt  on 
the  part  of  any  of  the  participants  at  the  end  of  the  review  July  7,  1995  that  Chacko's 
employment  would  be  terminated  and  that  neither  of  the  other  options  was  acceptable.  This  must 
be  contrasted  with  what  happened  to  Maharaj.  He  commenced  lecturing  at  T1PT  on  November  1 , 
1993,  and  was  subjected  to  a  probationary  review  in  January  1994.  His  review  was  not 
favourable,  and  as  a  result,  his  responsibilities  and  his  salary  were  reduced,  notwithstanding 
documented  student  and  community  complaints  about  him,  but  his  employment  was  not 
terminated. 

The  respondents  have  not  provided  the  Board  with  a  cogent  explanation  for  why  Chacko 
was  terminated.  They  have  consequently  failed  to  rebut  the  suspicion  raised  by  its  timing  vis-a- 
vis her  pregnancy  that  the  two  were  causally  linked.  In  all  of  the  circumstances,  the  Board  finds, 
on  the  balance  of  probabilities,  that  Chacko  was  terminated  because  of  her  pregnancy,  contrary 
to  the  Code. 

Maharaj 

Notwithstanding  the  majority  of  the  hearing  time  was  devoted  to  this  complaint,  the 
Board  may  deal  with  it  in  a  summary  fashion,  having  regard  to  the  findings  that  have  already 
been  made  with  respect  to  the  circumstances  of  Chacko's  termination  and  Maharaj 's 
involvement  in  her  review. 

There  was  no  dispute  that  Maharaj  was  employed  by  TIPT,  initially  as  a  "senior 
lecturer".  There  is  a  dispute  about  when  that  employment  commenced.  Maharaj  suggested  that 
it  commenced  on  September  14,  1993,  however,  his  Letter  of  Appointment,  the  Record  of 
Employment  ultimately  issued  to  him,  MacGregor's  admission  in  his  examination  for  discovery 
in  Maharaj' s  civil  action,  and  the  evidence  of  Donna  Affainie  in  this  proceeding  support  a 
finding  that  the  start  date  was  October  18,  1993.  Even  Maharaj  does  not  appear  to  suggest  that 
he  performed  full-time  duties  prior  to  October  18,  1993.  MacGregor,  on  the  other  hand, 
maintained  that  Maharaj 's  employment  did  not  commence  until  November  1,  1993.  It  is  not  at 
all  apparent  to  the  Board  that  a  determination  that  Maharaj 's  employment  commenced  on  one  of 
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these  dates  rather  than  the  other  could  have  any  real  significance  to  his  complaint  (except 
possibly  with  respect  to  the  timeliness  of  his  probationary  review),  but  given  the  vehemence  with 
which  the  issue  was  disputed,  the  Board  is  prepared  to  go  with  the  preponderance  of  the  evidence 
and  find  that  the  start  date  was  October  18,  1993. 

Maharaj's  employment  was  reviewed  in  January  1994,  and  he  was  relieved  of  some  of 
his  responsibilities  and  his  salary  was  reduced  from  $45,000.00  to  $30,000.00.  Maharaj  signed 
his  copy  of  the  review  and  did  not  dispute  the  accuracy  of  its  contents. 

TIPT  had  compiled  a  log  of  complaints  filed  by  students  and  the  community  about 
Maharaj.  These  complaints  both  pre-dated  and  ante-dated  his  demotion.  While  Maharaj  denied 
having  seen  the  log  sheets  previously,  he  conceded  having  been  made  aware  of  some  of  the 
complaints  during  the  course  of  his  employment.  In  a  couple  of  instances,  although  he  denied 
knowledge  of  the  complaints  in  these  proceedings,  the  transcript  of  his  examination  for  discovery 
in  his  civil  action  revealed  that  he  had  previously  acknowledged  some  awareness  of  them.  Some 
of  the  complaints  were  attributed  to  several  students  and  appeared  to  relate  to  issues  affecting  the 
class  as  a  whole.  Although  the  Commission  called  evidence  from  some  of  these  individual 
students,  each  of  whom  denied  having  lodged  a  complaint,  all  of  them  conceded  that  some  of  the 
other  named  students  or  someone  else  in  their  class  may  have  done  so.  Although  a  considerable 
amount  of  testimony  was  devoted  to  the  discussion  of  these  complaints,  in  the  Board's  view  it  is 
not  necessary  to  address  the  bona  fides  or  merits  of  each  of  them.  It  is  sufficient  to  note  that 
there  was  conceded  to  be  some  history  of  complaints  about  Maharaj  which  had  been 
contemporaneously  discussed  with  him. 

MacGregor  testified  that  he  audited  Maharaj's  lectures  occasionally  for  short  periods  of 
time.  In  addition,  administrative  staff  were  sometimes  assigned  to  sit  in  on  lectures  and  report 
back  on  the  lecturing  style  of  the  faculty  (but  not  the  content  of  the  lectures).  On  August  4, 
1995,  Jacquie  Myrie,  who  worked  in  administration  for  TIPT  made  a  videotape  recording  of  a 
portion  of  Maharaj's  lecture.  This  lecture  addressed  concepts  such  as  sterility  in  the 
manufacturing  process,  pyrogens,  and  a  description  of  the  Gram  stain.  Orakwue  and 
MacGregor  testified  that  the  taping  occurred  pursuant  to  a  new  evaluation  and  assessment 
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program  TIPT  had  (following  some  months  of  discussion)  just  introduced  in  a  memo  dated  July 
20,  1995.  They  also  testified  that  other  staff  were  video-taped  as  well  and  introduced  footage  of 
both  Bouchard  and  Orakwue  delivering  lectures.  At  the  end  of  the  day  on  August  4,  1995, 
Maharaj  left  for  a  month's  vacation. 

Although  he  initially  resisted  agreeing  with  the  suggestion  that  he  had  been  made  aware 
of  the  new  staff  assessment  program,  Maharaj  finally  conceded  in  the  course  of  his  cross- 
examinaiotn  that  he  had  attended  a  meeting  in  February  1995  when  the  program  was  initially 
discussed;  had  received  a  copy  of  the  program  itself  on  July  20,  1995;  knew  that  it  provided  for 
various  methods  of  instructor  assessment,  including  the  use  of  audio-visual  recordings;  knew  that 
assessments  were  to  occur  between  July  24,  1995  and  August  11,  1995;  and  that  his  vacation 
which  commenced  August  4,  1995  would  necessitate  that  any  assessment  of  him  be  concentrated 
in  the  first  week  of  the  program. 

Subsequent  to  August  4,  1995,  MacGregor  reviewed  the  tape  of  Maharaj's  lecture  more 
than  once.  He  offered  several  different  timeframes  in  which  he  might  have  viewed  the  video,  as 
well  as  appearing  to  avoid  answering  the  question  about  when  the  decision  to  terminate  was 
finally  made.  In  any  event,  MacGregor  testified  that  he  became  quite  angry  at  what  he 
characterized  as  the  poor  and  inaccurate  content  of  the  lecture,  the  boring  delivery  style,  and 
Maharaj's  attitude  towards  the  students  as  reflected  in  the  video.  MacGregor  said  he  decided 
after  reviewing  the  video  that  Maharaj's  employment  had  to  be  terminated,  and  identified  it  as 
the  final  straw.  Initially,  MacGregor  said  his  decision  to  terminate  Maharaj  was  reached  around 
August  10  or  12,  1995,  and  that  it  was  reinforced  when  he  discovered  around  the  same  time  that 
Maharaj  had  been  teaching  a  course  in  laser  hair  removal  at  George  Brown  College  on  a  part- 
time  basis.  MacGregor  also  said  he  had  seen  a  document  on  Maharaj's  desk  listing  the  "street 
prices"  of  various  controlled  substances,  and  then  discovered  that  he  was  ordering  them  from  a 
pharmaceutical  supply  company  and  doing  so  on  work  time  from  TIPT  premises.  Controlled 
substances  are  ones  that  persons  with  licenses  may  purchase  for  scientific  research  purposes. 
MacGregor  said  all  of  these  discoveries,  plus  the  history  of  complaints  made  him  decide  that 
Maharaj  must  go.  Maharaj  was  terminated  by  letter  dated  August  22,  1995,  but  not  post-marked 
until  August  29,  1995. 
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MacGregor's  testimony  above  was  impugned,  once  again,  by  the  transcript  of  his 
examination  for  discovery  in  Maharaj's  civil  action,  in  which  he  stated  that  he  had  made  the 
decision  to  terminate  Maharaj's  employment  prior  to  August  4,  1995.  The  testimony  was  also 
impugned  by  a  document  purporting  to  be  a  review  of  Maharaj's  employment  which 
recommended  termination.  This  document  was  executed  by  MacGregor  on  August  3,  1995  and 
by  Orakwue  on  August  8,  1995.  When  confronted  with  this  document,  MacGregor  stated  that 
he  had  signed  it  in  blank  on  the  3rd,  and  that  Orakwue  had  then  filled  it  in  and  signed  it  on  the  8l  , 
and  that  she  had  done  so  because,  as  he  "now  recalled",  that  was  the  "exact  day"  on  which  he 
reviewed  the  videotape  of  Maharaj's  lecture.  In  fact,  at  this  point  in  his  cross-examination  he 
claimed  to  recall  that  he  reviewed  the  video  on  the  morning  of  that  day. 

Having  assessed  all  the  evidence  adduced  on  this  point,  the  Board  finds,  on  a  balance  of 
probabilities,  that  the  decision  to  terminate  Maharaj  was  made  prior  to  the  video-taping  of  his 
lecture.  Consequently,  the  video  can  have  played  no  part  in  that  decision  and  the  Board  need  not 
consider  all  of  the  evidence  led  with  respect  to  the  accuracy  of  the  information  conveyed  by 
Maharaj  in  his  lecture,  or  his  pedagogical  abilities.  The  decision  was  also  made  prior  to  the  point 
at  which  MacGregor  claimed  to  have  learned  of  Maharaj's  part-time  employment  at  George 
Brown  College,  so  considerations  of  "moonlighting"  could  also  not  have  been  a  factor  in  the 
decision. 

As  for  MacGregor's  suggestion  that  concern  that  Maharaj  was  involved  in  the 
manufacture  of  illegal  or  controlled  substances  prompted  his  decision  to  terminate  him,  the 
Board  notes  that  MacGregor  claimed  to  have  known  about  this  alleged  activity  since  May  1995, 
yet  he  did  not  speak  to  Maharaj  about  it,  he  did  not  investigate  it  further  himself  or  involve  law 
enforcement  officials  in  its  investigation,  did  not  document  it  as  a  ground  for  dismissal  in  the 
termination  letter  dated  August  22,  1995,  and  it  was  not  referenced  in  the  response  to  this 
complaint  filed  with  the  Commission  nor  in  the  Statement  of  Defence  TIPT  filed  in  Maharaj's 
wrongful  dismissal  action.  MacGregor's  explanation  for  this  reticence  was  that  these  were 
"delicate  matters"  and  he  needed  more  than  suspicion  to  go  on,  and  that  his  lawyers  advised  him 
not  to  articulate  them.  This  is  simply  not  a  credible  explanation.  MacGregor  has  made  a  large 
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investment  in  TIPT,  which  instructs  students  in  the  manufacture  of  pills,  capsules  etc.  for  the 
delivery  of  pharmaceuticals,  and  is  largely  dependent  on  the  goodwill  of  various  government 
agencies.  In  those  circumstances,  particularly  given  the  nature  of  the  business,  the  Board  finds  it 
so  unlikely  as  to  be  unbelievable  that  a  person  in  MacGregor's  position  would  not  have  taken 
immediate  steps  to  investigate  his  suspicions  or  to  confront  Maharaj  with  them,  but  would 
instead  have  stood  idly  by  running  the  risk  that  those  suspicions  would  prove  to  be  correct  and 
TIPT  would  be  implicated  in  the  alleged  illegal  activity,  or  at  the  very  least  have  its  reputation 
tarnished  by  imputations  that  its  faculty  members  were  involved  in  such  activity.  Having  regard 
to  all  of  the  foregoing,  the  Board  concludes  that  neither  MacGregor  nor  Orakwue  had  any 
suspicions  or  knowledge  of  Maharaj 's  alleged  manufacture  of  illegal  substances  at  the  time  the 
decision  was  made  to  terminate  him.  Consequently,  such  considerations  could  not  have  played 
any  part  in  that  decision. 

Of  the  various  grounds  asserted  for  the  termination  of  Maharaj's  employment,  only  the 
history  of  complaints  has  been  established  as  something  known  to  MacGregor  at  the  time  of  his 
decision.  Whether  that  constitutes  sufficient  ground  for  termination  is  not  strictly  speaking  at 
issue  in  these  proceedings.  The  Code  does  not  require  that  an  employer  have  a  good  reason  for 
terminating  an  employee,  so  long  as  the  decision  is  not  tainted  by  any  discrimination  on  a 
prohibited  ground. 

Maharaj's  assertion  that  his  rights  under  the  Code  have  been  contravened  hinges  entirely 
on  his  claim  that  he  failed  to  support  TIPT's  decision  to  terminate  Chacko  and  stated  that  he 
thought  that  decision  was  made  because  of  her  pregnancy.  The  Board,  however,  after  assessing 
the  often  conflicting  testimony  of  the  witnesses,  and  the  internal  consistency  and  reliability  of  the 
documentary  evidence,  has  concluded,  on  the  balance  of  probabilities,  that  he  did  not  vocally 
support  Chacko  during  the  review,  and  did  not  contemporaneously  suggest  that  TIPT's  decision 
constituted  a  Code  contravention. 

Unlike  the  situation  with  Chacko,  the  Board  is  unable  to  infer  from  the  treatment  that 
Maharaj  received  after  Chacko' s  review  that  the  decision  to  terminate  him  was  tainted  by 
considerations  of  any  prohibited  ground  under  the  Code,  including  his  association  with  her. 
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Although  Maharaj  claimed  that  MacGregor's  and  Orakwue's  behaviour  towards  him  changed 
around  this  time,  the  Board  finds  that  that  is  more  likely  attributable  to  the  fact  that  he  had 
appeared  distracted  and  uninterested  in  his  duties  for  the  previous  few  months,  which  attitude 
had  been  noted  by  Bouchard,  Orakwue,  and  at  least  one  of  his  former  students  who  testified. 
When  Orakwue  questioned  him  about  his  attitude,  he  advised  her  that  his  morale  was  low  and  he- 
was  thinking  of  leaving  TIPT,  a  statement  which  he  recorded  in  his  diary.  A  staff  meeting  was 
subsequently  convened  to  deal  with,  among  other  things,  the  issue  of  staff  morale  in  general,  and 
Maharaj 's  in  particular.  Either  at  this  same  meeting,  or  at  one  convened  around  the  same  time, 
Maharaj  and  MacGregor  engaged  in  a  very  heated  exchange. 

Maharaj  did  allege  that  the  computer  was  removed  from  his  office  at  around  this  time, 
and  he  characterized  this  action  as  done  in  retaliation  for  his  involvement  in  Chacko's  review. 
MacGregor  denied  that  it  occurred,  but  Bouchard  had  a  vague  recollection  of  it.  Maharaj  also 
alleged  that  the  topic  of  one  of  his  assigned  lectures  in  the  week  of  July  25,  1995  was  switched 
on  him  at  the  last  minute,  however  an  examination  of  the  weekly  time  sheets  on  which  he 
recorded  what  he  had  covered  in  each  day's  lectures  belied  this  assertion.  Although  Maharaj 
alleged  that  TIPT  created  two  very  different  lecture  schedules  for  the  week  commencing  July  15, 
1995,  and  did  so  in  order  to  cause  him  to  be  unprepared,  he  conceded  on  cross-examination  that 
the  revised  schedule  may  have  been  necessary  due  to  the  fact  that  this  was  the  first  week  when  it 
was  clear  that  Chacko  would  not  be  returning,  and  some  shuffling  had  to  occur  to  ensure  that  the 
classes  she  would  normally  have  supervised  were  covered. 

For  all  of  the  above  reasons,  the  Board  cannot  find  that  the  decision  to  terminate  Maharaj 
was  tainted  by  any  improper  consideration  of  factors  related  to  prohibited  grounds  under  the 
Code.  Consequently,  the  Maharaj  complaint  is  dismissed. 
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REMEDY 


Introduction 

By  letter  dated  December  14,  2001,  the  Commission  provided  the  Board  with  its  written 
submissions  respecting  the  remedial  orders  the  Board  should  make  in  both  complaints.  Having 
regard  to  the  fact  that  the  Board  has  dismissed  the  Maharaj  complaint,  it  is  unnecessary  for  the 
Board  to  summarize  the  remedial  requests  made  in  respect  of  his  complaint.  The  respondents 
filed  responding  submissions  on  December  21,  2001,  and  the  Commission  filed  its  reply 
submissions  on  January  3,  2001. 

With  respect  to  the  Chacko  complaint,  the  Commission  sought  to  have  the  Board  award 
$15,000.00  damages  for  the  loss  of  the  right  to  be  free  from  discrimination,  as  well  as 
$10,000.00  damages  in  respect  of  mental  anguish.  The  Commission  also  sought  to  have  the 
Board  award  to  Chacko  the  wages  she  would  have  earned  between  the  date  of  her  termination, 
and  the  date  upon  which  she  obtained  alternate  employment  at  the  commencement  of  August 
1996. 

The  Commission  also  sought  to  have  the  Board  award  certain  non-monetary  remedies, 
including  ordering  the  respondents  to  implement  a  non-discrimination  policy  acceptable  to  the 
Commission  within  3  months  of  the  date  of  this  decision,  and  ordering  the  respondents  to  post 
Code  cards  in  the  workplace.  In  their  submissions  the  respondents  have  agreed  to  voluntarily 
implement  an  anti-discrimination  policy  and  to  post  Code  cards.  The  Board  is  prepared  to 
recognize  this  undertaking,  and  sees  no  reason  at  this  time  to  order  the  respondents  to  do  what 
they  have  already  voluntarily  undertaken  to  do.  In  the  event  that  there  is  any  misunderstanding 
about  the  Commission's  powers  to  ensure  that  the  respondents  have  complied  with  their 
undertaking,  the  Board  notes  that  the  Commission  has  the  power  under  the  Code  to  enter  upon 
TIPT's  premises  and  to  compel  the  disclosure/production  of  documents.  The  Commission  also 
sought  to  have  the  Board  remain  seized  of  these  matters  for  a  period  of  five  years  so  as  to 
monitor  TIPT  with  respect  to  discrimination  on  the  basis  of  pregnancy.  The  Board  is  not  clear  as 
to  what  is  meant  by  the  suggestion  that  it  monitor  TIPT.    The  Board  does  not  possess  the 
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investigative  powers  of  the  Commission,  nor  is  that  part  of  its  role.  The  Board  declines  to 
remain  seized  of  these  matters  for  that  purpose,  but  it  does  order  TIPT  to  post  and  keep  posted 
copies  of  this  decision  in  such  conspicuous  places  in  the  workplace  as  to  come  to  the  attention  of 
all  employees.  The  decision  is  to  remain  posted  for  a  period  of  five  years  from  the  date  of  this 
decision.  TIPT  is  further  directed  to  provide  a  copy  of  this  decision  to  each  of  its  current 
employees  and  to  all  employees  hired  within  the  five  year  period  following  the  date  of  this 
decision.  TIPT  is  also  directed  to  provide  the  Commission  with  the  names,  addresses  and  phone 
numbers  of  all  current  employees,  and  all  those  who  may  be  hired  within  the  five  year  period 
following  the  date  of  this  decision,  so  that  the  Commission  may  be  in  a  position  to  assess 
whether  this  aspect  of  the  Board's  remedial  order  is  being  complied  with. 

Chacko  Damages 

An  award  of  damages  in  respect  of  Chacko's  loss  of  the  right  to  be  free  from 
discrimination  is  clearly  appropriate.  The  Board  assesses  that  amount  at  $5000.00.  No  pre- 
judgment interest  is  payable  on  this  amount. 

With  respect  to  the  claim  for  damages  for  mental  anguish,  the  Board  notes  that  the  Code 
appears  to  articulate  two  prerequisites  to  such  award:  the  conduct  of  respondent(s)  must  be 
willful  or  reckless;  and  the  complainant  must  have  suffered  mental  anguish  as  a  consequence. 
While  the  Board  is  prepared  to  characterize  the  conduct  of  TIPT,  Orakwue  and  MacGregor  as 
willful  or  reckless,  it  cannot  conclude  on  the  basis  of  the  evidence  proffered  that  Chacko  suffered 
mental  anguish.  Although  she  and  her  husband  testified  that  she  was  upset  and  depressed  by  her 
termination,  that  evidence  was  not  itself  compelling  and  no  medical  evidence  was  preferred  to 
substantiate  that  the  extent  of  her  distress  exceeded  that  of  any  other  individual  whose 
employment  had  been  summarily  terminated. 

At  the  time  of  her  dismissal,  Chacko  earned  $22,500.00  annually.  Had  she  not  been 
fired,  she  testified  that  she  would  have  continued  to  work  until  the  beginning  of  February  1996, 
just  prior  to  her  delivery  date.  The  respondents  have  calculated  the  amount  that  she  would  have 
earned  during  that  period  as  $12,  850.96,  and  the  Commission  has  not  contested  that  calculation. 
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The  Commission  has,  however,  taken  issue  with  the  respondents'  assertion  that  Chacko  would 
not  have  been  in  receipt  of  employment  income  after  that  date,  but  would  instead  have  been 
entitled  to  6  months  of  employment  insurance  benefits.  Those  benefits  would  have  ceased  with 
the  commencement  of  August  1996,  which  coincides  with  the  date  when  Chacko  obtained 
employment.  Since  Chacko  in  fact  received  6  months  of  such  benefits  (albeit  from  July  1995 
until  February  1996),  they  submit  that  her  earnings  loss  is  confined  to  lost  wages  in  the  amount 
of$12,850.96. 

The  Commission  submits  that  the  Board  should  not  take  employment  insurance  benefits 
into  account  as  a  form  of  mitigation.  The  Board  agrees  with  this  proposition,  but  does  not  agree 
that  it  accurately  characterizes  the  respondents'  position.  They  are  not  suggesting  that  they  not 
be  required  to  pay  lost  wages  for  a  period  of  time  simply  because  Chacko  received  employment 
insurance  benefits  during  that  period,  rather  they  are  saying  that  even  had  they  not  terminated 
her,  they  would  have  ceased  paying  her  salary  when  her  pregnancy  leave  commenced. 

Having  regard  to  the  submissions  with  respect  to  Chacko 's  wage  loss,  the  Board  finds 
that  she  is  owed  $12,850.96  in  lost  wages. 

The  respondents  are  jointly  and  severally  liable  for  the  above-noted  amounts. 
Maharaj  Damages 

The  Board  has  previously  dismissed  the  Maharaj  complaint.  Even  if  it  had  not  done  so, 
however,  the  Board  would  not  have  awarded  Maharaj  any  amount  in  respect  of  lost  wages,  and 
would  at  best  have  awarded  him  a  nominal  amount  (no  more  than  $2000)  in  respect  of  the  loss  of 
the  right  to  be  free  from  discrimination.  The  basis  on  which  the  Board  would  have  declined  to 
award  an  amount  in  respect  of  lost  wages  is  that  his  evidence  with  respect  to  such  losses  (and  his 
mitigation  efforts)  was  so  wholly  unreliable  and  incredible  that  the  Board  was  unable  to 
determine  the  extent,  if  any  of  such  loss.  In  particular  the  Board  notes  that  during  the  period  of 
time  following  his  termination  when  he  claimed  to  be  in  receipt  of  no  income,  and  when  by  his 
own  account  his  wife's  salary  did  not  increase  from  its  previous  level,  Maharaj  did  the  following: 
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•  Purchased  a  new  more  expensive  home; 

•  Took  out  a  larger  mortgage; 

•  Purchased  a  great  deal  of  expensive  office  and  laboratory  equipment  in 
respect  of  his  solely-held  corporation,  notwithstanding  its  operations 
reported  significant  operating  losses  in  each  year; 

•  Failed  to  prepare  and  file  income  tax  returns  in  years  when  significant 
refunds  were  owing  to  him;  and 

•  Failed  to  report  income  from  at  least  three  sources. 

In  addition  to  the  above,  the  Board  draws  an  adverse  inference  from  the  fact  that  Maharaj's  wife 
failed  to  testify  in  this  proceeding,  although  the  Commission  had  previously  identified  her  as  a 
witness  who  would  be  called  to  testify  with  respect  to  remedial  issues. 

ORDER 

The  Respondents  are  directed  to  pay  to  the  Complainant  Chacko  $5000  in  respect  of 
damages  for  the  loss  of  the  right  to  be  free  from  discrimination,  and  $12,850.96  in  respect  of  lost 
wages.  Pre-judgment  interest  calculated  in  accordance  with  the  Courts  of  Justice  Act  from  July 
7,  1995  to  the  date  of  this  decision  is  payable  on  the  lost  wages  portion  of  this  award. 

In  the  event  they  are  not  paid  in  full  within  30  days  of  the  date  of  this  decision,  any 
amounts  not  paid  shall  attract  post-judgment  interest  calculated  in  accordance  with  the  Courts  of 
Justice  Act  from  the  date  of  this  decision. 

Dated  at  Toronto,  this  23rd  day  of  September,  2002. 


Mary  Anne  McKellar,  Vice-Chair 
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